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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD 

 
 
PSPC, INC., 
 

Opposer, 
 
v. 
 
SOGEVAL LABORATORIES, INC. 
 

Applicant. 
 

 
 
Opposition No: 91211695 
 

 
 

       In the matter of: 
      Application No. 85/732,399 
      Mark:  TRI-COX 
      Published in the Official Gazette on: 
                  July 23, 2013 

 
 

 
OPPOSER'S MOTION FOR SUSPENSION 

 
 

 Opposer, PSPC, Inc., moves for a suspension of the above-referenced opposition 

proceeding pursuant to Trademark Rule of Practice 2.117(a).  See 37 C.F.R. § 2.117(a). 

 The parties to this proceeding are involved in a civil action.  PSPC, Inc. v. Sogeval 

Laboratories, Inc., Civil Action No. 6:13-cv-00249-RBD-TBS, which is currently pending in the 

U.S. District Court for the Middle District of Florida, Orlando Division, involving the issue of 

whether Applicant's past, present, and intended use of the designation "TRICOX" infringes 

Opposer's rights in its federally registered trademark PHYCOX® (either with or without 

Opposer's PHYCOX trade dress).  A copy of Opposer's Complaint in the civil action is attached 

as Exhibit 1 and a copy of Applicant's Affirmative Defenses, Counterclaims, and Answer is 

attached as Exhibit 2. 

 The issues in dispute in the civil action are likewise raised in the Opposition, and the civil 

action therefore may be dispositive of this proceeding.  In any event, a civil action does not have 
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to be dispositive of the Board proceeding to warrant suspension; it need only have a bearing on 

the issues before the Board.  New Orleans Louisiana Saints LLC and NFL Properties LLC v. 

Who Dat?, Inc., Opposition No. 91198708 (TTAB 2011), citing Trademark Rule 2.117(a).  

Accord 6 McCarthy on Trademarks and Unfair Competition §32:47 (4th ed.)("It is standard 

procedure for the Trademark Board to stay administrative proceedings pending the outcome of 

court litigation between the same parties involving related issues."). 

 The Complaint in the civil action alleges, among other claims, trademark infringement of 

Opposer's PHYCOX® trademark and seeks, among other remedies, to enjoin use of the term 

"TRICOX" by Applicant.  As such, the district court action will certainly have a bearing on the 

issues before the Board, and suspension of the Opposition is therefore appropriate. 

 The Board has already issued an order of suspension dated June 20, 2013 in view of this 

same litigation in related Opposition No. 91210575 for "TRICOX-A". 

 Opposer therefore respectfully requests that the Board suspend this Opposition 

proceeding pending termination of the civil action. 

 

DATED:  July 24, 2013 

      Respectfully submitted, 
 
      __/s/ Wendy K. Marsh_______________________ 
 
      Wendy K. Marsh 
      Glenn Johnson 
      NYEMASTER GOODE, P.C. 
      700 Walnut Street, Suite 1600 
      Des Moines, Iowa 50309 
      Telephone: (515) 645-5502 
      Facsimile: (515) 283-8045 
      Email:  wkmarsh@nyemaster.com 
       
      ATTORNEYS FOR OPPOSER 
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CERTIFICATE OF SERVICE  
 
 I hereby certify that a copy of the foregoing Notice of Opposition was served on this 24th 
day of July 2013, by overnight courier, postage prepaid, addressed to Applicant's attorney of 
record Daniel R. Frijouf, Frijouf, Rust & Pyle, P.A., 201 E. Davis Blvd, Tampa, Florida 33606-
3728. 
 
 
       /s/ Wendy K. Marsh___________________ 
        
 
 

 



 AO 120 (Rev. 08/10)  

TO:
Mail Stop 8

Director of the U.S. Patent and Trademark Office
P.O. Box 1450 

Alexandria, VA 22313-1450

REPORT ON THE
FILING OR DETERMINATION OF AN
ACTION REGARDING A PATENT OR

TRADEMARK

In Compliance with 35 U.S.C. § 290 and/or 15 U.S.C. § 1116 you are hereby advised that a court action has been

filed in the U.S. District Court on the following

G Trademarks or G Patents.    (G the patent action involves 35 U.S.C. § 292.):

DOCKET NO. DATE FILED U.S. DISTRICT COURT

PLAINTIFF DEFENDANT

PATENT OR
TRADEMARK NO.

DATE OF PATENT 
OR TRADEMARK

HOLDER OF PATENT OR TRADEMARK

 1

 2

 3

 4

 5

In the above—entitled case, the following patent(s)/ trademark(s) have been included:

DATE INCLUDED INCLUDED BY

G Amendment G Answer G Cross Bill G Other Pleading

PATENT OR
TRADEMARK NO.

DATE OF PATENT 
OR TRADEMARK

HOLDER OF PATENT OR TRADEMARK

 1

 2

 3

 4

 5

In the above—entitled case, the following decision has been rendered or judgement issued:

DECISION/JUDGEMENT

CLERK (BY) DEPUTY CLERK DATE

Copy 1—Upon initiation of action, mail this copy to Director     Copy 3—Upon termination of action, mail this copy to Director
Copy 2—Upon filing document adding patent(s), mail this copy to Director     Copy 4—Case file copy
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Middle District of Florida, Orlando Division

✔

6-13-cv-249-ORL18 Middle District of Florida, Orlando Division

PSPC, Inc Sogeval Laboratories, Inc

see Complaint
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124971.00100/12296832v.2 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
_________________________________________________ 
   ) 
   ) 
PSPC, Inc.  ) 
   ) 
 Plaintiff, ) 
   ) 
 v.  )         No.: 6:13-cv- 249 
   ) 
Sogeval Laboratories, Inc.  ) 
   ) 
 Defendant. ) 
_________________________________________________ ) 
 
 

ANSWER, AFFIRMATIVE DEFENSES AND COUNTERCLAIMS OF  
SOGEVAL LABORATORIES, INC.  

 
 Defendant, Sogeval Laboratories, Inc. (“Sogeval”), by and through its attorneys, 

answers and asserts affirmative defenses and counterclaims to the complaint by Plaintiff, 

PSPC, Inc. (“PSPC”), as follows: 

In responding to the complaint, Sogeval denies all allegations contained therein 

unless specifically admitted below. 

PARTIES 

 1. Sogeval is without knowledge or information sufficient to form a belief as 

to the truth of the allegations and therefore denies the same.   

 2. Admitted. 

JURISDICTION AND VENUE 

 3. Sogeval admits that the complaint purports to allege causes of action of 

under the Lanham Act and the common law of the State of Florida.  Sogeval denies it is 

liable to Plaintiff for any such causes of action or has harmed Plaintiff in any way. 
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 4. Sogeval admits that this Court has jurisdiction over the parties and the 

subject matter of the complaint.  Sogeval denies that Sogeval has committed any 

wrongful acts. 

 5. Sogeval admits that this Court has personal jurisdiction over Sogeval.  

Sogeval admits that Sogeval had displays at the North American Veterinary Conference 

in Orlando, Florida.  Sogeval admits that Sogeval has a customer service center in 

Oldsmar, Florida.  Sogeval denies the remaining allegations in paragraph 5.  Sogeval 

specifically denies that it has engaged in any conduct that infringes or has infringed 

plaintiff’s trademarks or trade dress, or otherwise caused any harm to plaintiff. 

 6. Sogeval admits that venue is proper in this Court and that Sogeval 

transacts business in this district.  Sogeval denies the remaining allegations in paragraph 

6.  Sogeval specifically denies that it has engaged in any conduct that infringes or has 

infringed plaintiff’s trademarks or trade dress, or otherwise caused any harm to plaintiff. 

PLAINTIFF’S TRADEMARKS 

 7. Sogeval is without knowledge or information sufficient to form a belief as 

to the truth of the allegations and therefore denies the same.   

 8. Sogeval admits PSPC alleges ownership of U.S. Patent No. 7025965.  

Sogeval is without knowledge or information sufficient to form a belief as to the validity 

or enforceability of U.S. Patent No. 7025965 and therefore denies the same. 

 9. Sogeval admits that the U.S. Trademark Office database reflects that 

PSPC is the listed owner of U.S. Registration No. 3,294,575.  Sogeval denies that PSPC 

has any rights in and to the PHYCOX name.  Sogeval denies that U.S. Registration No. 

3,294,575 is valid and enforceable.   
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10. Sogeval admits that the U.S. Trademark Office database reflects that the 

U.S. Trademark Office acknowledged PSPC’s combined Affidavit under Sections 8 & 15 

of the Trademark Act.  Sogeval denies that U.S. Registration No. 3,294,575 is valid, 

enforceable and/or incontestable.   

 11. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  

 12. Sogeval denies the allegations of this paragraph. 

 13. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies that PSPC has any rights in and to the 

alleged PHYCOX trade dress.  Sogeval is without knowledge or information sufficient to 

form a belief as to the truth of the remaining allegations and therefore denies the same. 

 14. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval admits that some of PSPC’s labels include the 

color green.  Sogeval denies that PSPC has any trade dress rights.  Sogeval denies that 

PSPC has any trade dress rights in and to the color green. 

 15. Sogeval admits that some of the containers upon which the PHYCOX 

product label is placed are white cylinders.  Sogeval denies that PSPC has any trade dress 

rights.  Sogeval denies that PSPC has any trade dress rights in and to cylinders and/or 

white cylinders. 

 16. Sogeval admits that some of PSPC’s container lids have vertical ribs.  

Sogeval denies that PSPC has any trade dress rights.  Sogeval denies that PSPC has any 

trade dress rights in and to vertical ribs. 
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 17. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

 18. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

19. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

20. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

21. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

22. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

23. Sogeval admits that Exhibit B purports to show web pages offering 

PHYCOX® products for sale on various websites.  Sogeval denies any characterization 

of the documents in Exhibit B.  Sogeval is without knowledge or information sufficient to 

form a belief as to the truth of the remaining allegations and therefore denies the same.   
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24. Sogeval is without knowledge or information sufficient to form a belief as 

to the truth of the allegations and therefore denies the same.   

25. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

DEFENDANT’S ACTIVITIES 

26. Admitted. 

27. Sogeval admits that in 2009, Sogeval approached PSPC about becoming a 

distributor of PHYCOX products.  Sogeval denies the remaining allegations in paragraph 

27. 

28. Admitted. 

29. Sogeval admits that in 2010, Sogeval approached PSPC about becoming a 

nonexclusive distributor of a soft chew product that contains phycocyanin.  Sogeval 

denies the remaining allegations in paragraph 29. 

30. Admitted. 

31. Denied. 

32. Sogeval is without knowledge or information sufficient to form a belief as 

to the truth of the allegations and therefore denies the same.   

33. Admitted that the illustration purports to be a photograph of Sogeval’s 

TriCOX product.   

34. Admitted that Exhibit C purports to be screen shots from Sogeval’s 

website.  Sogeval denies the remaining allegations of paragraph 34.  Sogeval denies that 

logo infringes on any of PSPC’s rights. 
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35. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

36. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

37. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

38. Sogeval admits that its TriCOX product was launched on or about January 

1, 2013, and Sogeval’s TriCOX product comprises a nutritional supplement to support 

healthy joint function in dogs with osteoarthritis.  Sogeval denies the remaining 

allegations of paragraph 38. 

39. Sogeval admits that Exhibit D purports to be copies of Sogeval’s 

advertisements.   

40. Sogeval admits that Sogeval promoted Sogeval’s TriCOX product at the 

2013 North American Veterinary Conference in Orlando Florida.  

41. Sogeval admits that Exhibit E purports to be photographs of Sogeval’s 

signage at the 2013 North American Veterinary Conference in Orlando, Florida. 

42. Sogeval admits that Sogeval has offered for sale Sogeval’s TriCOX 

product in this judicial district.  Sogeval denies the remaining allegations of paragraph 

42. 

43. Sogeval admits Sogeval had knowledge of PSPC’s use of the mark 

PHYCOX at the time Sogeval adopted and began use of the mark TriCOX.  By way of 
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further answer, Sogeval had knowledge of other third party use of the mark PHYCOX at 

the time Sogeval adopted and began use of the mark TriCOX.  Sogeval also had 

knowledge of additional third party use of trademarks which incorporate the wording 

COX and which are used in conjunction with animal health supplements, registered drugs 

and related products.  Sogeval denies the remaining allegations of paragraph 43. 

44. Sogeval admits that on June 13, 2012, Sogeval filed U.S. Trademark 

Application Serial No. 85650854 for the mark TRICOX-A.  Sogeval is without 

knowledge or information sufficient to form a belief as to the truth of the remaining 

allegations and therefore denies the same.   

45. Sogeval admits that Exhibit F purports to be a copy of a print-out from the 

U.S. Trademark Office’s TESS database showing the particulars of Sogeval’s TRICOX-

A application.  Sogeval admits that the U.S. Trademark Office has not yet issued a 

registration for Application Serial No. 85650854.  By way of further answer, the U.S. 

Trademark Office has conducted a search of the U.S. Trademark Office’s database and 

has concluded that no registered or pending marks would bar registration of Sogeval’s 

TRICOX-A mark.  By way of further answer, the U.S. Trademark Office did not cite 

Registration No. 3294575 for the mark PHYCOX purportedly owned by PSPC and did 

not cite Registration Nos. 3493763, 3511215 and 3511219 for the mark PHYCOX-JS, 

used in connection with veterinary nutritional supplements for companion animals.  

46. Sogeval admits that on September 19, 2012, Sogeval filed U.S. Trademark 

Application Serial No. 85732399 for the mark TRI-COX.  Sogeval is without knowledge 

or information sufficient to form a belief as to the truth of the remaining allegations and 

therefore denies the same.   
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47. Sogeval admits that Exhibit G purports to be a copy of a print-out from the 

U.S. Trademark Office’s TESS database showing the particulars of Sogeval’s TRI-COX 

application.  Sogeval admits that the U.S. Trademark Office has not yet issued a 

registration for Application Serial No. 85732399.  By way of further answer, the U.S. 

Trademark Office has conducted a search of the U.S. Trademark Office’s database and 

has concluded that no registered or pending marks would bar registration of Sogeval’s 

TRI-COX mark.  By way of further answer, the U.S. Trademark Office did not cite 

Registration No. 3294575 for the mark PHYCOX purportedly owned by PSPC and did 

not cite Registration Nos. 3493763, 3511215 and 3511219 for the mark PHYCOX-JS, 

used in connection with veterinary nutritional supplements for companion animals.  

COUNT I 

48. Sogeval incorporates Sogeval’s answers to the allegations re-alleged, as if 

set forth fully herein. 

49. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

50. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

51. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 
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52. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

53. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

54. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

55. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

56. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

COUNT II 

57. Sogeval incorporates Sogeval’s answers to the allegations re-alleged, as if 

set forth fully herein. 

58. Sogeval admits that the U.S. Trademark Office database reflects that 

PSPC is the listed owner of U.S. Registration No. 3294575 and the U.S. Trademark 

Office acknowledged PSPC’s combined Affidavit under Sections 8 & 15 of the 

Trademark Act.  Sogeval denies that PSPC has any rights in and to the PHYCOX name.  

Sogeval denies that U.S. Registration No. 3294575 is valid, enforceable and/or 

incontestable.   

59. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 
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60. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

61. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

62. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

63. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

64. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

65. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

66. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

67. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

68. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

COUNT III 

69. Sogeval incorporates Sogeval’s answers to the allegations re-alleged, as if 

set forth fully herein. 

70. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 
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71. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

72. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph. 

COUNT IV 

73. Sogeval incorporates Sogeval’s answers to the allegations re-alleged, as if 

set forth fully herein. 

74. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

75. Denied as a conclusion of law to which no response is required.  To the 

extent a response is required, Sogeval denies the allegations of this paragraph.  Sogeval 

denies that PSPC has any trade dress rights. 

PRAYER FOR RELIEF 

Sogeval further denies the entitlement of PSPC to any of the relief requested in 

the WHEREFORE clause. 

 

AFFIRMATIVE DEFENSES 

 Sogeval asserts the following affirmative defenses to the complaint filed by 

Plaintiff: 

First Affirmative Defense 

The Complaint, and each cause of action thereof, fails to state a cause of action 

upon which relief may be granted. 
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Second Affirmative Defense 

PSPC's claims are barred in whole or in part by the doctrine of estoppel, unclean 

hands, waiver and/or acquiescence.   

Third Affirmative Defense 

PSPC’s alleged trademarks do not designate a single source. 

Fourth Affirmative Defense 

PSPC’s alleged trademark is diluted due to third-party use and is entitled to only 

the most narrow scope of protection.  

Fifth Affirmative Defense 

PSPC’s alleged trade dress is generic.   

Sixth Affirmative Defense 

PSPC’s alleged trade dress is not distinctive. 

Seventh Affirmative Defense 

PSPC’s alleged trade dress is functional. 

Eight Affirmative Defense 

PSPC’s alleged trade dress is so diluted due to third-party use that it is entitled to 

only the most narrow scope of protection.  

Ninth Affirmative Defense 

Sogeval maintains that PSPC does not own rights in and to the trademarks and 

trade dress at issue but reserves, in the alternative, the defense that PSPC has granted an 

uncontrolled or naked license, by failing to exercise any quality control whatsoever over 

its licensee(s), and in so doing has abandoned its trademarks and trade dress, and is 

therefore estopped from asserting its rights as to its alleged trademarks and trade dress.   
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Tenth Affirmative Defense 

 United States Trademark Registration No. 3294575 was improperly registered by 

the U.S. Trademark Office and is not valid.  United States Trademark Registration No. 

3294575 was also improperly renewed under Sections 8 & 15 of the Trademark Act and 

is neither valid nor incontestable.  

Eleventh Affirmative Defense 

The scope of PSPC’s trademark rights, if any, are not broad enough to preclude 

Sogeval’s use and registration of Sogeval’s mark.    

Twelfth Affirmative Defense 

PSPC has abandoned its rights in the PHYCOX name and PSPC’s alleged trade 

dress and is therefore estopped from asserting its rights as to its alleged trademark and 

trade dress.   

Thirteenth Affirmative Defense 

The wording COX is a generic designation which is incapable of distinguishing 

the goods of PSPC from those of others.  

Fourteenth Affirmative Defense 

The wording COX is descriptive and is incapable of distinguishing the goods of 

PSPC from those of others.  

Fifteenth Affirmative Defense 

The wording COX is so diluted due to third-party use that it is entitled to only the 

most narrow scope of protection.  

Sixteenth Affirmative Defense 

The word PHYCOX has become generic. 
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Sogeval presently has insufficient knowledge or information upon which to form 

a belief as to whether it has additional, as yet unstated, affirmative defenses and claims 

for relief available.  Sogeval reserves the right to assert additional affirmative defenses 

and other claims for relief for which Sogeval has developed factual support pending the 

outcome of discovery or otherwise. 

 

WHEREFORE, Sogeval respectfully requests that this Court dismiss PSPC’s 

complaint in each count therein with prejudice at PSPC’s cost, award Sogeval its 

attorneys’ fees and costs, and grant such other relief as the Court deems appropriate 

under the circumstances. 

 

COUNTERCLAIMS 

Defendant, Sogeval Laboratories, Inc., by and through its attorneys, for its 

counterclaims alleges and states as follows: 

PARTIES 

1. Defendant, Counter-Plaintiff, Sogeval Laboratories, Inc. is a corporation 

organized and existing under the laws of Delaware and has a principal place of 

business in Irving, Texas. 

2. Upon information and belief, Plaintiff, Counter-Defendant, PSPC, Inc., is a 

corporation organized and existing under the laws of Florida and has a principal 

place of business in Melbourne, Florida.   

JURISDICTION AND VENUE 
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3. These counterclaims arise under the trademark laws of the United States, Title 15 

of the United States Code. 

4. Subject matter jurisdiction of this Court is founded upon 15 U.S.C. §§ 1119 and 

1121, 28 U.S.C. §§ 1331 and 1338 and by the doctrine of pendant jurisdiction. 

5. The Court has personal jurisdiction over the parties and venue lies in this judicial 

district pursuant to 28 U.S.C. § 1391.  Furthermore, PSPC has consented to 

personal jurisdiction and venue by commencing the present action in this judicial 

district, as set forth in PSPC’s complaint. 

BACKGROUND FACTS 

6. Sogeval is a pharmaceutical company that develops, manufactures and markets 

medicines and veterinary specialties for animals.  Sogeval has more than one-

hundred and fifty (150) products in areas as diverse as dermatology, nutritional 

supplements, joint support and dental care.  Sogeval’s products include a line of 

nutritional supplements, in the nature of soft chews, for joint care in canines. 

7. Sogeval’s canine joint care product line includes SYNOVIAL-FLEX.  The 

SYNOVIAL-FLEX soft chew is formulated to support healthy joint flexibility 

and function in dogs.  The packaging of the SYNOVIAL-FLEX soft chew 

includes the SYNOVIAL-FLEX trademark in black lettering on a white 

background with the wording “SOFT CHEWS” in the same color and style font 

beneath.  Furthermore, the packaging of the SYNOVIAL-FLEX soft chew 

prominently displays the SOGEVAL trademark, Sogeval’s TRP logo and 

Sogeval’s Wave Design trade dress in the color blue.  Please see Exhibit A. 
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8. Sogeval’s canine joint care product line includes CHONDRO-FLEX.  The 

CHONDRO-FLEX soft chew formulation contains Chondroitin Sulfate and 

supports healthy joint flexibility and function in dogs.  The packaging of the 

CHONDRO-FLEX soft chew includes the CHONDRO-FLEX trademark in black 

lettering on a white background with the wording “SOFT CHEWS” in the same 

color and style font beneath.  Furthermore, the packaging of the CHONDRO-

FLEX soft chew prominently displays the SOGEVAL trademark, Sogeval’s TRP 

logo and Sogeval’s Wave Design trade dress in the color red.  Please see Exhibit 

B. 

9. Sogeval’s canine joint care product line includes TriCOX.  The TriCOX soft 

chew was formulated with three (3) main ingredients and is designed to support 

healthy joint function in dogs with osteoarthritis by blocking the COX-2 enzyme.  

The packaging of the TriCOX soft chew includes the TriCOX trademark in black 

lettering on a white background with the wording “SOFT CHEWS” in the same 

color and style font beneath.  Furthermore, the packaging of the TriCOX soft 

chew prominently displays the SOGEVAL trademark, Sogeval’s TRP logo and 

Sogeval’s Wave Design trade dress in the color green.  Please see Exhibit C. 

10. On September 19, 2012, Sogeval filed U.S. Trademark Application Serial No. 

85732399, for the mark TRI-COX, in conjunction with canine joint supplements 

in the nature of soft chews.  Please see Exhibit D.   

11. Upon information and belief, for a period of time long prior to the allegations of 

trademark and trade dress infringement claimed by PSPC in this action, PSPC has 

permitted third party use of (a) the PHYCOX name, (b) PSPC’s alleged trade 
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dress and (c) other marks incorporating the wording COX, all without objection 

and without license, in connection with veterinary nutritional supplements for 

animals and related products. 

12. Upon information and belief, for a period of time long prior to the allegations of 

trademark and trade dress infringement claimed by PSPC in this action, PSPC has 

consented to and permitted a third party to federally register the PHYCOX-JS 

name in connection with veterinary nutritional supplements for companion 

animals.  Please see Registration Nos. 3493763, 3511215 and 3511219 attached 

hereto as Exhibits E, F & G. 

13. United States Registration Nos. 3493763, 3511215 and 3511219 for the mark 

PHYCOX-JS were owned by IVX Animal Health Inc., a Delaware Corporation.  

Upon Information and belief, U.S. Registration Nos. 3493763, 3511215 and 

3511219 existed on the Principal Register with PSPC’s PHYCOX Trademark 

Registration, without conflict of any kind, for over four (4) years.   

14. On or about February 27, 2013, and subsequent to the filing of this proceeding, 

PSPC recorded a trademark assignment with the U.S. Trademark Office, which 

transferred ownership of Registration Nos. 3493763, 3511215 and 3511219 to 

PSPC. 

15. On March 8, 2013, PSPC surrendered Registration Nos. 3493763, 3511215 and 

3511219 for cancellation.   

16. As a result of PSPC having consciously failed to police the use of the PHYCOX 

name, by third parties, it has been abandoned, has ceded to the public, and is 

unenforceable.  
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17. As a result of PSPC having consciously failed to police the use of PSPC’s alleged 

trade dress, by third parties, the alleged trade dress is not distinctive, has been 

abandoned, has ceded to the public, and is unenforceable.  

18. PSPC’s alleged trade dress is functional.   

19. As a result of PSPC having consciously failed to police the use of marks 

incorporating the wording COX, by third parties, PSPC has abandoned any rights 

it may have had in the wording COX.    

COUNTERCLAIM 1 
DECLARATORY JUDGEMENT OF UNENFORCEABILITY 

 

20. Sogeval repeats and realleges paragraphs 1-19 of the Counterclaims as if fully set 

forth herein. 

21. This is a counterclaim for declaratory judgment under 28 U.S.C. § 2201 and 2202 

that PSPC’S PHYCOX name and PSPC’s alleged trade dress used in connection 

with pharmaceutical preparations, namely, anti-inflammatories and related 

products are unenforceable due to abandonment.  This counterclaim arises from 

an actual controversy between the parties concerning PSPC’s right to enforce 

rights in the PHYCOX name and PSPC’s alleged trade dress.   

22. Upon information and belief, PSPC has knowingly permitted the use of the name 

PHYCOX and PSPC’s alleged trade dress by third parties throughout the period 

in which PSPC has claimed exclusive use of its PHYCOX mark and its alleged 

trade dress.   

23. Upon information and belief, PSPC has knowingly permitted the use of third 

party marks which incorporate the wording COX. 
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24. Furthermore, PSPC has consented to, and knowingly permitted, the U.S. 

Trademark Registration of the mark PHYCOX-JS by third parties.  

25. Upon information and belief, for a period of time long prior to the allegations of 

trademark and trade dress infringement claimed by PSPC in this action, PSPC has 

permitted the third party use of the PHYCOX name and PSPC’s alleged trade 

dress, without objection and without license, on veterinary nutritional 

supplements and related products, has consciously failed to police the use of the 

PHYCOX name and PSPC trade dress in a manner consistent with its current 

position that the TriCox trademark and Sogeval trade dress create a likelihood of 

confusion in the market place. 

26. By reason of its own acts, PSPC has abandoned any claim of exclusive right to 

use the PHYCOX name and PSPC’s alleged trade dress and to prevent Sogeval 

from using the TriCOX mark and Sogeval’s trade dress. 

27. Pursuant to 15 U.S.C. § 1127, through its course of conduct in actively permitting 

or acquiescing to the use by third parties of the PHYCOX name and the PSPC 

trade dress, PSPC has caused the name and trade dress to lose its significance as a 

trademark and to indicate a single source and has become abandoned by operation 

of law. 

28. For the foregoing reasons, the Court should declare that PSPC has abandoned any 

rights that it may have had in the PHYCOX name and PSPC’s alleged trade dress 

relative to the sale of pharmaceutical preparations, namely, anti-inflammatories, 

nutritional supplements for joint care in dogs and related products. 

 

Case 6:13-cv-00249-RBD-TBS   Document 17   Filed 04/25/13   Page 19 of 23 PageID 153



 
124971.00100/12296832v.2 

COUNTERCLAIM 2 
DECLARATION THAT PSPC TRADE DRESS IS NON-PROTECTIBLE  

 

29. Sogeval repeats and realleges paragraphs 1-28 of the Counterclaims as if fully set 

forth herein. 

30. PSPC’s trade dress is not distinctive. 

31. PSPC’s trade dress has not acquired secondary meaning. 

32. PSPC’s trade dress is functional. 

33. Sogeval seeks an Order from this Court declaring that the trade dress asserted by 

PSPC is not protectible either because it is not distinctive or because it has 

acquired no secondary meaning or because the trade dress is functional. 

 

COUNTERCLAIM 3 
CANCELLATION OF U.S. REGISTRATION NO. 3294575 

 
34. Sogeval repeats and realleges paragraphs 1-33 of the Counterclaims as if fully set 

forth herein. 

35. Pursuant to 15 U.S.C. § 1119, this Court is authorized and empowered to rectify 

the Principal Register and to cancel those registrations which include the now 

abandoned and generic PHYCOX name of Registration No. 3294575. 

36. As a ground for cancellation of Registration No. 3294575, the name PHYCOX 

has been abandoned and cannot function as a trademark. 

37. Said registration should be struck from the Principal Register and cancelled, 

thereby preventing PSPC from asserting any claim to the validity or exclusive 

right to use the PHYCOX name under the Federal Lanham Act. 
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38. Accordingly, Sogeval seeks an order of this Court cancelling U.S. Registration 

No. 3294575. 

 

 

DEMAND FOR JURY TRIAL  

DEFENDANT DEMANDS A TRIAL BY JURY. 

 

 

 WHEREFORE, Sogeval prays that this Court enter judgment against PSPC: 

 (1) For a declaration that the PHYCOX mark has been abandoned; 

 (2) For a declaration that the PSPC’s trade dress has been abandoned; 

 (3) For a declaration that the PSPC’s trade dress is functional; 

 (4) For a declaration that the PSPC’s trade dress is not distinctive;  

 (5) For the Clerk of this Court to notify the Director of Patents and 

Trademarks pursuant to 15 U.S.C. § 1119 to rectify the Principal Register by order of this 

Court to remove there from and to cancel United States Trademark Registration No. 

3294575; 

 (6) For a declaration that Sogeval is permitted to use the TriCOX mark and 

Sogeval’s trade dress without protest from PSPC and for a declaration that PSPC is 

enjoined from any protest of such use by Sogeval; 

 (7)  For an award of attorneys’ fees under 15 U.S.C. § 1117 as the prevailing 

party in an exceptional case; and 

 (8) For such other and further relief as this Court deems just and proper. 
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       Frijouf, Rust & Pyle, P.A.  

 

April 25, 2013         
Date       Daniel R. Frijouf 
       Robert F. Frijouf 
       Frijouf, Rust & Pyle, P.A. 
       201 East Davis Blvd 
       Tampa, Florida 33606 
       Tel: 813.254.5100 
       Fax: 813.254.5400 
       frijouf@frijouf.com 
       dan@frijouf.com 
       Attorneys for Defendant 
 
       Timothy D. Pecsenye 
       Joel L. Dion 
       Blank Rome LLP 
       One Logan Square 
       Philadelphia, PA 19103 
       Tel: 215.569.5619 
       pecsenye@blankrome.com 
       Attorneys for Defendant 
 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on April 25, 2013, I presented the foregoing to the Clerk of the 
Court for filing and uploading to the Case Management/Electronic Case Filing (“CM/ECF”) 
system which will send a Notice of Electronic Filing to the following CM/ECF participants: 
 
 Daniel E. Traver 
 Sarah P. L. Reiner 
 Gray Robinson, P.A. 
 301 East Pine Street Suite 1400 
 P.O. Box 3068 
 Orlando Florida 32802-3068 
 
 Glenn Johnson 
 Wendy K. Marsh 
 Nyemaster Goode, P.C. 
 700 Walnut Street, Suite 1600 
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 Des Moines, Iowa 50309 
 

          
       Daniel R. Frijouf 
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EXHIBIT A  
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EXHIBIT B  
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EXHIBIT C  
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EXHIBIT D  
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EXHIBIT E  
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EXHIBIT F  
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EXHIBIT G  
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